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FOREWORD

Kenya is a signatory to international and regional human rights instruments that
protect and promote the rights of women, youth, Persons with Disabilities (PWD),
minority and marginalized groups, children and older members of society among
other special interest groups. Article 2(6) of the Constitution of Kenya, 2010,
provides that any treaty or convention ratified by Kenya shall form part of the law of
Kenya.

The National Gender and Equality Commission (NGEC) is mandated to among other
functions, act as the principal organ of the State in ensuring compliance with all
treaties and conventions ratified by Kenya relating to issues of equality and freedom
from discrimination and relating to special interest groups. To comprehensively
perform this function, NGEC and its stakeholders, as well as government agencies
responsible for the implementation of the treaties and convention, requires tools to
measure and track progress made over time.

Kenya is a party to the Africa Union Maputo Protocol (African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa). Countries that have ratified
the protocol are required to send periodic reports every second year to the African
Commission on Human and People’s Rights. This Scorecard has been developed to
aid Kenya and the other East African States in providing accurate and objective
reports on Maputo Protocol. The scorecard provides the reporting country with a
framework for collecting data and objectively measuring its performance on specific
articles and provisions of the protocol. The scorecard was prepared through an
intensive participatory process. Throughout the development process of this
scorecard, the National Gender and Equality Commission (NGEC) partnered with
the Collaborative Centre for Gender and Development (CCGD) which acts as the non-
state gender thematic lead for East African Civil Society Organizations Forum
(EACSOF-Kenya Chapter). The draft scorecard was then subjected to validation with
a wide range of stakeholders, and later to a detailed review by the State Department
for Gender in the Ministry of Public Service and Gender.

The introduction of this scorecard to Kenya gender implementation and monitoring
fraternity re-position Kenya in the continent by joining few other countries such as
Ghana and Liberia that have formulated localized Maputo Protocol Implementation
Measurement Scorecard. This scorecard is also expected to complement in scope and
content the proposed Maputo Protocol Scorecard and Index (MPSI) Framework: A
COVID-19 Response and Recovery Monitoring and Implementation Tool currently
under development within the leadership of the African Union Commission (AUC)’ s
Women, Gender and Development Directorate (WGDD).

I am therefore delighted to present this score card to the national and county gender
mainstreaming implementation machinery and all stakeholders involved in the
monitoring implementation of the Maputo Protocol. I hope that once put into use,
this tool will enrich the State reporting process and assist the State in fulfilling its
human rights commitments on women, and girls.

Dr. Joyce M. Mutinda (PhD)
Chairperson v
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EXECUTIVE SUMMARY

The Maputo Protocol was adopted by the African Union on 11th July 2003 as a
protocol to the African Charter on Human and Peoples’ Rights. Kenya signed the
Protocol on 17t December 2003 and ratified it on October 13, 2010. The
Protocol entered into force on 25t November 2005, having been ratified by the
required 15 member nations of the African Union.

Countries that have ratified the protocol are required to send periodic reports every
second year to the African Commission on Human and People’s Rights (ACHPR).
The Commission reverts to the countries citing core concerns and recommendations
to which these countries are obligated to give feedback within two (2) years.

This Scorecard has been developed to aid Kenya and the other East African States in
reporting on Maputo Protocol. It was prepared through a collaborative effort
between National Gender and Equality Commission (NGEC) and Collaborative
Centre for Gender and Development (CCGD) that acts as the gender thematic lead
for the East African Civil Society Organizations Forum (EACSOF-Kenya Chapter). It
was then subjected to validation by key State and Non-State Actors and considered
satisfactory in guiding the reporting.

The scorecard is structured in terms of a matrix of six columns: Article number,
content, assessment questions, a binary YES and NO, column, score and notes. The
parameters that determine the score include measures, laws and policies undertaken
by a country. In terms of the score value, a scale of 1-5 is suggested where 1
represents absolutely no verifiable evidence while 5 represents the highest and best
verifiable evidence. What each value score represents is described elsewhere in this
report.

Vi




BACKGROUND

The Maputo Protocol is a legal framework negotiated by Africans for Africans. On 11th
July 2003 during the second summit of the African Union in Maputo, Mozambique,
the AU adopted the Maputo Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa. The protocol entered into force on 25th
November 2005, having been ratified by the required 15! member nations of the
African Union. Kenya signed the Protocol on 17th December 2003 and ratified it on
13th October 2010.

The Protocol addresses the contextual realities of girls and women in Africa. It is
hailed as progressive because, for the first time in the history of women’s rights, it
specifically addresses violence against women in Article 3, female genital mutilation
in Article 5, and the rights of women living with HIV/AIDs in Article 14 {(1) (d) and
(e)}, amongst other issues.

Article 1 of the Maputo Protocol is introductory, 2-26 are obligatory Articles and 27-
32 are administrative Articles with the following themes: Harmful cultural practices;
Marriage; Violence Against Women; Health and reproductive rights; Property,
housing right; Decision Making and public participation; Access to justice; Labour
rights; The right to education; Displacement; Agriculture; and Mining.

In a continent where the gendered effects of disruptive conflict and terrorism are
evident, the right to peace is an important feature of the Protocol. On the basis that
harmful cultural practices, traditions and gender-specific stereotypes continue to
entrench discrimination against women, the right to a positive cultural context is a
unique aspect of this important instrument. In recognition that some girls and
women face multiple forms of discrimination owing to their age, status and health,
the Protocol covers the rights of elderly women, widows and persons with
disabilities.

1 Benin, Cape Verde, Comoros, Djibouti, Gambia, Libya, Lesotho, Malawi, Mali, Mozambique,
Mauritania, Namibia, Nigeria, Rwanda, South Africa, Senegal, and Togo

Vi




THE SCORECARD

The African Commission on Human and People’s Rights has the mandate to monitor
implementation of the Protocol through the member States’ submission of periodic
reports under the African Charter. Countries are required to send periodic reports
every second year to the ACHPR. The Commission is then to send back reports and
core concerns and recommendations to countries that are obligated to give feedback
within two (2) years on the implementation of the recommendations.

This Scorecard will be used as a performance management tool in the assessment of
Kenya’s enactment, enforcement and implementation of the Maputo Protocol to
compare the strategic goals against results and aid in the biennial reporting
obligations to the African Union’s Committee on the Protocol of the African Charter
on Human and Peoples Rights on the Rights of Women in Africa.

The Scorecard follows the Protocol chronology of the Obligatory articles outlined in
the table below.

MAPUTO PROTOCOL OBLIGATORY ARTICLES

Article 2: Elimination of Discrimination Against Women
Article 3: Right to Dignity

Article 4: The Rights to Life, Integrity and Security of the Person
Article 5: Elimination of Harmful Practices

Article 6: Marriage

Article 7: Separation, Divorce and Annulment of Marriage
Article 8: Access to Justice and Equal Protection before the Law
Article 9: Right to Participation in the Political and Decision-Making Process
Article 10: Right to Peace

Article 11: Protection of Women in Armed Conflicts

Article 12: Right to Education and Training

Article 13: Economic and Social Welfare Rights

Article 14: Health and Reproductive Rights

Article 15: Right to Food Security

Article 16: Right to Adequate Housing

Article 17: Right to Positive Cultural Context

Article 18: Right to a Healthy and Sustainable Environment
Article 19: Right to Sustainable Development

Article 20: Widows' Rights

Article 21: Right to Inheritance

Article 22: Special Protection of Elderly Women

Article 23: Special Protection of Women with Disabilities
Article 24: Special Protection of Women in Distress

Article 25: Remedies

VVVVVVVVVVVVVVVVVVVVYVYVYYY

These Obligatory articles broadly cover the following thematic areas:




6)) Harmful cultural practices;

(i1) Marriage;

(ii1) Violence against women;

(iv) Health and reproductive rights;
v) Property and housing right;

(vi) Decision making and public participation;
(vil)  Access to justice;

(viii)  Labour rights;

(ix) The right to education;

(%) Displacement;

(x1) Agriculture and

(xi1) Mining

The Scorecard is structured in terms of a matrix of six columns: Article Number,
Article Content, and Assessment Questions, a binary YES or NO response column,
followed by a scoring scale on a well-defined value range of 0-5 and an additional
column on notes.

On this scale 1- represents absolutely no verifiable evidence available or observable
while 5 represent the fullest extent of evidence available and observable. The scale
captures the basis for the determination of the value score.

5 The fullest extent of verifiable evidence.

4 Good measure of verifiable evidence with less
debilitating omissions

3 Moderate evidence in terms of policy and intention but
limited operational procedures to match

2 Very limited verifiable evidence in both policy intention
and operational procedures.

1 No observable or verifiable evidence at all

The Scorecard was prepared through a systematic and collaborative process. The
National Gender and Equality Commission (NGEC) through its partnership with
Collaborative Centre for Gender and Development (CCGD) that acts as the gender
thematic lead for East African Civil Society Organizations Forum (EACSOF -Kenya
Chapter) subjected the development process to gender sector multi- stakeholder
actors to discuss and review the Maputo Protocol and its provisions to come up with
the Scorecard.




Critical actors/key stakeholders including:

State Actors
1. Ministry of East African Community and Regional Integration
2. Ministry of Education
3. Ministry of Health
4. Ministry of Defence
5. Ministry of Housing
6. Ministry of Foreign Affairs
7. Ministry of Water
8. Ministry of Agriculture
9. Ministry of Environment
10. State Department for Labour
11. State Department for Social Protection
12. State Department for Gender
13. The National Treasury
14. Department of Children Services
15. Council of Governors

WWWWWWNNNNNDNMNNDNNDNHRER =2
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. Judiciary

. National Gender and Equality Commission (NGEC)

. Commission on Administrative Justice (CAJ)

. Kenya National Commission on Human Rights

. Kenya Law Reform Commission

. Teachers Service Commission

. Office of Director of Public Prosecution (ODPP)

. Anti-FGM Board

. National Council for Persons with Disability

. Anti-Human Trafficking and Child Protection Unit

. Kenya Institute of Curriculum Development

. Kenya Medical Research Institute (KEMRI)

. The National Environment Management Authority (NEMA)
. National Land Commission

. Media Council Of Kenya

. Kenya National Bureau of Statistics

. Kenya Revenue Authority

. Office of the Attorney General

. Parliament

. Ministry of Interior and Coordination of National Government- National Police

Service (NPS) and National Government Administration Officers (NGAO)
includes: Regional Commissioners, County Commissioners, Chiefs and
Assistant Chiefs

Non-State Actors and UN Agencies

2o ® NWoupwpr

Nairobi Women’s Hospital Gender Violence Recovery Centre (GVRC)

Coffey International Development Limited

Equality Now

International Development Law Organization (IDLO)

Law Society of Kenya

The United Nations Development Programme (UNDP)

The United Nations Entity for Gender Equality and the Empowerment of
Women (UN Women)

The United Nations Population Fund (UNFPA)

The United Nations Children's Fund (UNICEF)

. The Office of the United Nations High Commissioner for Human Rights (UN

OHCHR)




NATIONAL GENDER AND EQUALITY COMMISSION (NGEC)

The National Gender and Equality Commission (NGEC) is a Constitutional Commission
established by the National Gender and Equality Commission Act, No. 15 of 2011, under
Article 59 (4) & (5) of the Constitution of Kenya, 2010. The mandate of the Commission is to
promote gender equality and non-discrimination for all persons in Kenya with a focus on the
following Special Interest Groups (SIGs): women, persons with disability, children, youth,
and older members of society, minority and marginalized groups.

The functions of the Commission are as provided in Section 8 of the National Gender and
Equality Commission Act 2011, which are to:

a.

b.

promote gender equality and freedom from discrimination under Article 277 of the
Constitution;

monitor, facilitate and advise on the integration of the principles of equality and
freedom from discrimination in all national and county policies, laws, and
administrative regulations in all public and private institutions;

act as the principal organ of the State in ensuring compliance with all treaties and
conventions ratified by Kenya relating to issues of equality and freedom from
discrimination and relating to special interest groups including minorities and
marginalized persons, women, persons with disabilities, and children;

co-ordinate and facilitate mainstreaming of issues of gender, persons with disabilities
and other marginalized groups in national development and advise the Government
on all aspects thereof;

monitor, facilitate and advise on the development of affirmative action
implementation policies as contemplated in the Constitution;

investigate on its own initiative or based on complaints, any matter in respect of any
violations of the principle of equality and freedom from discrimination and make
recommendations for the improvement of the functioning of the institutions
concerned;

work with other relevant institutions in the development of standards for the
implementation of policies for the progressive realization of the economic and social
rights specified in Article 43 of the Constitution and other written laws;

co-ordinate and advise on public education programmes for the creation of a culture
of respect for the principles of equality and freedom from discrimination;

conduct and co-ordinate research activities on matters relating to equality and
freedom from discrimination as contemplated under Article 27 of the Constitution;
receive and evaluate annual reports on progress made by public institutions and
other sectors on compliance with constitutional and statutory requirements on the
implementation of the principles of equality and freedom from discrimination;

work with the Kenya National Commission on Human Rights, the Commission on
Administrative Justice and other related institutions to ensure efficiency,
effectiveness and complementarity in their activities and to establish mechanisms for
referrals and collaboration in the protection and promotion of rights related to the
principle of equality and freedom from discrimination;

prepare and submit annual reports to Parliament on the status of implementation of
its obligations under this Act;

conduct audits on the status of special interest groups including minorities,
marginalized groups, persons with disabilities, women, youth and children;

establish, consistent with data protection legislation, data bases on issues relating to
equality and freedom from discrimination for different affected interest groups and
produce periodic reports for national, regional and international reporting on
progress in the realization of equality and freedom from discrimination for these
interest groups;

perform such other functions as the Commission may consider necessary for the
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promotion of the principle of equality and freedom from discrimination; and
p. Perform such other functions as may be prescribed by the Constitution and any other
written law.

EAST AFRICAN CIVIL SOCIETY ORGANIZATIONS’ FORUM (EACSOF)

The East African Civil Society Organizations’ Forum (EACSOF) Kenya Chapter is a
membership Non-Governmental Organization for civil society organizations
operating in Kenya. Its primary mission is to provide a platform and catalyse a
critical mass of organized civil society to engage in need-driven, people-centred East
Africa integration and cooperation process effectively and proactively for equitable
and sustainable development.

EACSOF envisions a future for people built on self-determination with citizens in
control of the social, economic and political capital. EACSOF is recognized as a
representative body under the Consultative Dialogue Framework (CDF) adopted by
the East African Community (EAC) Council of Ministers for Private Sector, Civil
Society and Other Interest Groups during its 26th Meeting (EAC/CM26/DECISION
06). This decision aimed to create an enabling environment for Private Sector and
Civil Society Participation in the integration process.
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